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The flawed unit of academic quotas

Much more needs to be done to improve faculty diversity on university campuses

In the history of
reservations in India,
Parliament has sometimes
had to resort to even
constitutional amendments
to overturn some court
rulings that have the effect
of protecting the interests
of ‘general candidates’. The
77th constitutional
amendment of 1995, which
was recently extended to
Kashmir, restored
reservation in promotions
as a nine-judge bench of
the Supreme Court in Indra
Sawhney (1992) while
upholding Other Backward
Classes reservation based
on Mandal Commission
recommendations had
prohibited Scheduled
Caste/Scheduled Tribe
(SC/ST) reservation in
promotions.

Ordinance and after

The 81st constitutional
amendment was made to
overturn the Supreme
Court’s decision against the
‘carrying forward’ rule,
which permitted the filling
of unfilled reserved seats in
subsequent years.
Similarly, the 85th
constitutional amendment
was passed in 2001 to
restore consequential
seniority to promotee
SC/ST employees as a
‘catch-up’ rule introduced
by the court in Ajit Singh
(1999) was causing
hardship to SC/ST
employees. Last week, the
Narendra Modi government
promulgated an ordinance
to undo the Allahabad High
Court’s judgment in
Vivekanand Tiwari (2017)
which had relied on a

number of other High
Courts and a few apex court
judgments such as Suresh
Chandra Verma (1990),
Dina Nath Shukla (1997)
and K. Govindappa (2009)
that had made ‘department’
rather than ‘university’ as
the unit of reservation in
universities.

In Vivekanand Tiwari,
an advertisement of the
Banaras Hindu University
(BHU) for teaching
positions was challenged.
The BHU, like other Central
universities, was following
the University Grants
Commission policy of
treating ‘university’ as the
unit for the purposes of
reservation. Due to judicial
discipline, Justice Vikram
Nath, who authored the
judgment, did not have
much of choice. But then
Justice Nath himself did not
seem to be a votary of
reservations. In the
beginning, he has said, “Itis
not a mandate but liberty
given to the state. It is an
enabling provision.” Thus,
according to him, the
government may not
provide for reservation.

The importance of
‘shall’

Technically speaking,
he is right. But then we
cannot ignore that Article
335 categorically says that
“claims” of SC/STs to posts
in Centre and the States
‘shall” be taken into
consideration. As opposed
to ‘may’ or ‘will’, the use of
the word ‘shall’, in law,
means mandatory. While
the judgment ended at
page 29, Justice Nath

devoted several additional
pages to make out a case
for the re-examination of
the reservation policy by the
government though there
were no pleadings on this
issue. He asked it to
examine whether
reservation at all is needed
in university teaching posts.

Our courts have used
the differences between
‘cadre’, ‘service’ and ‘post’
to arrive at the conclusion
that ‘department’ should be
unit of reservation. So
though lecturers, readers
and professors in a
university have the same
scale and allowances in
their respective cadres,
they cannot be clubbed
together. Since there is no
scope for interchangeability
of posts in different
disciplines, each single post
in a particular discipline is
be counted as a separate
post. On the face of it this
seems to be perfectly
logical. But the reality of the
working of our universities
is different. Every university
spends lot of time in
deciding reservation and
tries to balance the
completive interests and
needs of various
departments.

Even with the
‘university’ as the unit, in
over 40 Central universities
we have huge under-
representation of SCs and
STs especially at the level of
professor and associate
professor. If ‘department’
was allowed to be taken as
a unit, these numbers
would have been far less.

In its review petition,

the government did share
with the Supreme Court the
BHU’s example of the
adverse effect of using
‘department’ as the unit. For
example, there were 1,930
faculty posts on May 12,
2017. If the BHU were to
implement reservation
based on using ‘university’
as the unit of reservation,
289 posts would have had
to be reserved for SCs, 143
for STs and 310 for OBCs.
Under the new formula of
using ‘department’ as the
unit, the number of
reserved positions would go
down to 119 for SCs, 29 for
STsand 220 for OBCs.

Beginning of an end

Implementation of the
department-wise
reservation policy would
have had a disastrous effect
on other universities as
well.

A study of 20 Central
universities by the Central
government has shown that
reserved posts will come
down from 2,662 to 1,241 in
a year. The number of posts
of professor would have
reduced from 134 to just 4
for SCs; from 59 to zero for
STs, and from 11 to zero for
OBCs. But number of
unreserved or general posts
would have drastically
increased, from 732 to 932.
At the level of associate
professor, for SCs it will
have reduced from 264 to
48, for STs from 131 to 6,
and for OBCS from 29 to 14.
But here again the number
of general posts would have
increased from 732 to 932.
In the case of assistant
professor, the number of

reserved posts would have
reduced from 650 to 275 in
STs, from 323 to 72 for SCs,
and from 1,167 to 876 for
OBCs. But the number of
unreserved or general
posts would have gone up
from 2,316 to 3,233. Thus
department-wise
reservation was a
sophisticated beginning of
an end of reservation. If
SC/ST candidates do not
become professors, they
cannot become vice-
chancellors as only a
professor with 10-year
experience is eligible for
this. In 2018, out of some
496 vice-chancellors of
Central and State
universities, there were just
six SC, six ST and 48 OBC
vice-chancellors.

The government
deserves appreciation for
the ordinance, though
brought in belatedly on the
eve of the elections to
garner Dalit votes. But we
need to do more to improve
diversity on our campuses
with more SCs, STs, OBCs,
Muslims, persons with
disabilities and sexual
minorities being recruited
as faculty as our campuses
do not reflect social
diversity despite the
university being a unit for
reservation. Let the score
on the diversity index be a
major criterion in giving
grants to universities.

Faizan Mustafa is Vice-
Chancellor, NALSAR
University of Law,
Hyderabad. The views
expressed are personal
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International Women's Day: Freedom Awards

New Delhi, 10 March,
2019 North-West Delhi MP
Dr Udit Raj and Buddha
Education Foundation
celebrated International
Women's Day with about
2000 female
representatives at a large
conference at Royal Paper
Banquet Hall, Peeragiri,
New Delhi. Decades have
passed, and the
participation of, respect for
and economic dependence
of women are still major
issues. The subject of
Freedom of Women - A
Dream, was the main
subject of the conference.

=

Fréédo Awards on occ asion
=pby:Dr: Udit Raj,-chairman, Buddha‘-F@ca;iﬁ

-asion’of INTERNATIONA|

by Buddha Education Foundation

Despite education, women
are not able to contribute to
various sectors such as
economic, political,
education, health etc.
because of lack of
independence. On this
occasion, women with
outstanding contribution,
who have contributed in
different fields were
honored and given
"Freedom Award".

The problems of Indian
society are different from
the US and Europe or other
countries. In our society,
rituals form a major
hindrance in the
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From revolutions to roses

Women'’s Day should be an occasion to ponder over how much more is to be done for gender justice

On Women’s Day this
year, messages clogged my
inbox. They offered
tempting discounts in
salons, on shoes, clothes
and cosmetics, and even
complimentary cocktails.
Despite women organising
seminars on finance, sexual
harassment and health
problems across the
country, tokenistic
marketing threatened to
reduce the day to hashtags
and discounts.

The irony and
history

On the International
Women’s Day 2019
website, the partners
included McDonald’s,
Amazon and Oracle.
McDonald’s is facing flak in
the U.S. for failing to pay its
largely female workforce
the minimum wage,
Amazon is reported to have
a huge gender diversity
problem, and Oracle is
facing a civil rights suit that
alleges female employees
were paid on average
$13,000 less per year than
men doing similar work. All
three were apparently in
support of the 2019
campaign theme, ‘Better
the balance, better the
world’. The irony of all this is
particularly rich given that
International Women'’s Day
has its origins in socialism.
German socialist and
feminist Clara Zetkin, who
organised the first

International Women'’s Day,
was a socialist first and a
feminist next. In the
magazine Die Gleichheit
(Equality), Zetkin wrote in
1894: “Bourgeois feminism
and the movement of
proletarian women are two
fundamentally different
social movements.” Zetkin
held that “bourgeois
feminists” were not
concerned with the
conditions of working class
women who were fighting
not only against men who
sought to suppress them,
but also with men against a
common oppressor,
capitalism. She believed
that as white, upper class
feminists would only fight to
better their own conditions,
socialism was the only way
to serve the needs of
working class women.

ALSO READ

Stop celebrating
Women'’s Day

Zetkin suggested in the
Second International
Conference of Socialist
Women at Copenhagen in
1910 that Women'’s Day be
celebrated each vyear, the
foremost purpose of which
would be “to aid the
attainment of women'’s
suffrage”. The timing for the
proposal was ideal — a year
earlier, the Socialist Party in
the U.S. had also suggested
that a National Women’s
Day be observed, in honour
of a strike that took place in

1908. More than 15,000
women garment workers
fought for higher wages and
shorter working hours in
that strike.

Following Zetkin's
proposal, International
Women's Day was observed
in a few European countries
on March 19,
commemorating the 1848
Revolution in Prussia when
a people’s uprising had
forced the king to promise
women the right to vote,
which he later failed to
keep. But the day became
truly revolutionary only
later. In Russia, protests
erupted on March 8, 1917,
against World War I and
brought down the Tsarist
Empire. The new
government gave the
women the right to vote.
International Women'’s Day
was thus a day of resistance
and demand. The reason
the UN observed the day
only decades later, from
1975 onwards, was
because the Americans
were aware of — and wary
of — its origins in socialism.
Over the decades, women'’s
demands have varied
across cultures. In India, for
instance, following the anti-
colonial and social reform
movement, the Constitution
guaranteed justice, dignity
and equality for women.
However, these values
came in conflict with old
patriarchal values, thus

limiting women’s progress.
The women’s movement
became fragmented, only to
see a resurgence in the
1970s after the Emergency
when there was a rallying
cry for civil rights. This led to
the birth of several women'’s
organisations, which
successfully pushed for
legal reforms. The women'’s
movement slowly regained
strength, fighting against
dowry deaths, domestic
violence, and sexual abuse.
However, it never really
appreciated the struggles of
Dalit and Bahujan women.

IssuesinIndia

On this March 8, in
some parts of the world
(mostly Latin America and
Europe), women continued
to do what women in the
early '90s did — protest. In
India, however, several
companies with gender
diversity and pay gap
problems celebrated the
day, despite the alarming
trend of more and more
women withdrawing from
the workforce (female
participation in the
workforce fell from 42.7%
in 2004-05 to 23.3% in
2017-18). WhatsApp
forwards continued to
celebrate women as
mothers, daughters and
sisters who are able to
multi-task effortlessly,
underlining the widespread
belief that it is acceptable
for women to work as long

as they also carry out their
traditional duties at home.
Given the huge inequality in
the treatment and payment
of women workers, and
with labour conditions
being unfriendly to women,
it is important to ask what
really women want on this
day: roses or reforms?
Instead of celebrating
women, companies would
do well to reflect on how
they treat their women: is
their pay on a par with
men? Are sexual
harassment cells in place
and do they function? Are
there créches at
workplaces? And what
about the informal sector,
the working class women,
who are not represented by
“bourgeois feminists”? How
do we consolidate various
women’s movements
across classes and castes?

In an increasingly
unequal world, March 8
gives us the opportunity to
ask ourselves how much
more is to be done and how
it is to be accomplished.
Instead of allowing a day
rooted in protest to be
taken over by
consumerism, women
could mobilise around
specific issues — better
sanitation facilities and
better wages — and make
sustained demands for
effective change in their
conditions.
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independence of women
more than economic
domination. Because of
mental abuse, even
educated and competent
women are not able to live
upto their potential
because of the absence of
independence. As the trend
shows, in 10th and 12th
grades of CBSE, girls are
doing better than boys and
this example is enough to
understand that when
there is no barrier between
male and female, women
can succeed no less than
men. Security forms no
barrier at schools or at
home, but when it comes to
exposure of the external
world, conservative
thinking at workplaces and
bonds of customs stand up,
and hence women tend to
fall behind.

In an endeavour of

women empowerment,
Buddha Education
Foundation has trained
about 11,000 women in the
North-West Lok Sabha
constituency. In addition,
job work is provided at
home so that women can
be financially independent.
Presently a campaign of full
health checkups for 10,000
people is being run.
Khampur and Jhimarpur,
where the toilet at home
were not available, the
facilities were provided
under the Swachh Bharat
Campaign of Government
of India. Schools have also
been provided with the
facilities of clean drinking
water, projectors,
computers, etc. Stitching-
embroidery centres are also
underway.

At the occasion, Dr. Udit
Raj, Chairman of Buddha

Education Foundation said
that "India cannot be in the
category of developed
countries unless the
participation of women is
increased. In India, there is
a total 17% contribution of
women in gross domestic
product which is very low.
As far as the Labor Force
Participation Rate is
concerned, it is also very
disappointing. It was 35%
in 2004 which further
reduced to 25% and
therefore there is a
worrisome situation in
every sector."

In the preparation of
this huge conference, Mr.
Gaurav Grover, Mrs. Rachna
Sharma, Mrs. Supreet Raj
made major contributions
and supported the cause.
We also thank those who
have given gifts to increase
the morale of the Freedom

Awardees, such as Mrs.
Jasmeet Kaur from KBI
Fashion House, Mr, Nakul
Gandhi from Velvet Bags,
Mrs Bharti Taneja, and

others.
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telephone or by letter.

Fiveyears
Oneyear

Appeal to the Readers

You will be happy to know that the Voice of Buddha
will now be published both in Hindi and English so that
readers who cannot read in Hindi can make use of the
English edition. I appeal to the readers to send their
contribution through Bank draft in favour of 'Justice
Publications' at T-22, Atul Grove Road, Connaught
Place, New Delhi-110001.
can also be transferred in 'Justice Publications' Punjab
National Bank account no. 0636000102165381 branch
Janpath, New Delhi, under intimation to us by email or
Sometimes, it might happen
that you don't receive the Voice of Buddha. In that case
kindly write to us and also check up with the post office.
As we are facing financial crisis to run it, you all are
requested to send the contribution regularly.

Contribution:

The contribution amount

Rs. 600/-
Rs.150/-
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Decisions of Supreme Court,
But Balme is on the Government

On 20th March
2018, Supreme Court
made so many
amendments in the
SC/ST Prevention of
Atrocities Act that the
regulation is now
powerless. It is to be
noted that the Act is
special category
regulation which was
enacted by the
Parliament and it shall be
amended only by the
Parliamentarians, not by
the Judiciary. Professor of
Banaras Hindu University
filed case in Allahabad
High Court against
recruitment of SC/ST &
OBC category in
University, for which
judiciary has set new
policy. Unfortunately
Supreme Court also
accepted the High Court’s
stand as a result on 5th
March,2018 University
Grant commission
promulgated an
instrument (sua ) order
clarifying that
recruitment in
Universities will be done
at the department level
instead of University
level. Both these
decisions were
unconstitutional, castist
and discriminatory. Due
to this huge resentment
has spread among the
Dalits and Tribals all over
the country and on 2nd
April 2018, call for Bharat
Band was invoked. By this

University. This matter
came up when an
advertisement for
recruitment of teachers
by the Banaras Hindu
University was challenged
by the Vivekanand Tiwari
in Allahabad High Court.
Judge Vikram Nath
ordered that for
implementation of
reservation, a
department should be
considered as a unit
which is in line with the
constitutional provision
under adequate clause.
However, Hon’ble Judge
omitted the fact that
under the clause 335
fulfilling the quota of
Scheduled Caste and
Schedule Tribes is
mandatory. By this
judgment the policy of
the government got
amended, which cannot
be done by the High
Court. The recruitment
policy has no such
provision that for fulfilling
the quota in one
department, more seats
can be the filled from
reserved category in the
other department. In this
regard Government has
presented its opinion in
Supreme Court that
implementation of this
judgment may adversely
impact the reservation.
Till 12th May 2017
there were 1930 teachers
in Banaras Hindu
University. If the

to only 220. When
Government of India
studied details of 20
Central Universities, it
found that in place of
2662 posts only 1241 will
be left over for reserved
candidates. For
scheduled caste
professors only 4 post will
be left, out of 134 post.
For scheduled tribe
professors zero post will
be left out of the present
59 post and for OBC also
zero post will be left out of
the present 11 post.
However for General
category posts will be
raised from 732 to0 932.

In the category of
Assistant Professor, the
posts for scheduled
caste’s will reduce from
264 to only 48, for
scheduled tribe’s from
131 to only 6 and for
OBC’s from 29 to 14.
Similarly it will impact the
post of Assistant
Professor and Professors.

The chances of
becoming Vice-
Chancellor or similar

Scheduled Tribe and 48
OBC candidates could
make it. The
government’s initiative in
this regard is
commendable that it
brought ordinance and
saved this situation.

This is not enough
and more initiatives are
needed so that Dalit,
Backward and Minorities
get more participation.
Harvard University has
tremendous reputation
but at the same time we
should be informed that
students and teachers
from all community, caste
and creed get
representation. This
policy of the American
Government is called
“Affirmative Action” and
in India we call it as
“reservation”. It is
mandatory in India
whereas it is in form of
guidelines for adoption in
America.

Unfortunately
judiciary has started
formulating more law
than parliament where as
the function of the
judiciary is to implement
the law where ever it is
not implemented
effectively. Whenever the
laws are enacted in the
Parliament and by the
Parliamentarians, it
addresses the people’s
will and wisdom, whereas
when it is done by the
judges, their personal

When this judgment was
passed, huge protest
effected throughout the
country and casteist
conflict started. The
Constitution has clearly
defined the roles and
responsibilities of the
Legislature, Judiciary and
Administration. It is
observed that Judiciary is
continuously intruding
into the arena of
Administration and
Legislature due to which
all the government
functioning is impacted.
Justice is becoming costly
and people are afraid in
doing the correct work as
well. Judiciary is taking
the advantage of this
conflict between the
political people and
people are unaware of
the things happening
inside the Judiciary.
Common man is not in a
position to get justice
from High courts or
Supreme Court as the
lawyer’s fees is in Lakhs.
Judges have created
advocates with face value
who generally earn a
croreinasingle day.

The function of the
Judiciary is to do justice
and not injustice. I have
raised the issue
Parliament that Judiciary
is against the Poor, Dalits
and Backwards. Like in
other countries, in our
country also we need to
come out to roads and




